IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL BRACCI ALE . CaVIL ACTION
V. :
CI TY of PHI LADELPHI A . NO 97-2464

MEMORANDUM and ORDER

Norma L. Shapiro, J. Oct ober 28, 1997

Plaintiff Mchael Bracciale (“Bracciale”) filed suit against
defendant City of Philadel phia (the “City”) pursuant to Title |
of the Anmericans with Disabilities Act, 42 U S.C. § 12101, et
seq., and the Rehabilitation Act of 1973, 29 U S.C. § 794, et
seq. The Cty filed a notion to dism ss Bracciale' s Conplaint.
For the reasons stated below, the Gty's notion to dismss wll
be deni ed.

FACTS

Bracciale was hired by the Cty and began working for the
Phi | adel phi a Water Departnent (the “Water Departnent”) on or
about April 6, 1987. Bracciale held the position of neter reader
fromthe date he began working for the Water Departnent until his
subsequent di scharge. Bracciale s duties included walking
t hrough | ocal nei ghborhoods to read water nmeters. (Conpl. Y 6-
8) .

On June 20, 1995, Bracciale was assigned to read a water
nmeter at 7125 Whodl and Avenue. The Water Departnent directed him

to enter the dwelling at that address “through the front cellar



w ndow.” [d. at Y 9-10. Bracciale entered the cellar as

i nstructed; when he attenpted to exit through the w ndow, the
“wi ndow grate”! becane detached and fell out. [d. at ¥ 11
Bracciale fell backwards into the cellar and onto the concrete
floor, approximately five feet below. |d. at § 12.

Bracciale, suffering back injuries including “a | unbosacr al
strain and sprain, |unbar radicul opathy and herni ated nucl eus
pul poses of the lunbar spine,” initially sought treatnent at a
City clinic.? 1d. at 7Y 13-14. The clinic doctor, assigning
Bracciale to light duty for three days, returned Bracciale to
work at the Water Departnent. 1d. at § 15.

Bracci al e, conpl ai ni ng about back pain, saw another Cty
doctor. This second doctor eval uated Bracciale and rel eased him
to full work duty. [Id. at q 16. Bracciale resuned his regular
meter reading duties for about one and a half weeks. At that
point, Bracciale, feeling unable to performhis full work duties,
requested a light duty job through his union for. 1d. at T 17-
18. The City did not provide Bracciale with a light duty
position, and Bracciale left his job to seek conpensati on

benefits for his injuries. [d. at Y 19-20.

Y1t is not clear exactly what a “wi ndow grate” is, but
presumably it is some sort of frame around the cellar w ndow
casi ng.

2 Apparently Bracciale also suffers from“canal stenosis in
the lunbar spine,” but this is not related to his work injuries.
(Conpl. 1 22).
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Bracci al e sought nedical treatment froma private physician.
Bracci al e underwent physical rehabilitation and his back probl ens
inproved. 1d. at 1Y 21, 23. The residual inpact of his back
injury and canal stenosis inposed substantial |limtations on one
or nore of his major life activities. 1d. at § 24.

Bracciale’s private physician released Bracciale for limted
work duty in October, 1995. Bracciale called the Cty’s
personnel departnent and spoke with a Wlla Reilly. 1d. at 1Y
25-26. Bracciale requested reinstatenent with the Water
Departnent in a position consistent with his physical
limtations. 1d. at § 27. The Cty, arguing the Water
Departnent’s policies required all enpl oyees be capable of full
work duty, refused to accommobdate Bracciale s request for a |ight
duty position in the Water Departnent. |d. at 28-29.

Bracci al e asserts the Water Departnent has a history, custom
or practice of providing |ight duty work to its enpl oyees.
Bracciale also asserts the City has a light duty programto which
Bracci al e coul d have been referred. 1d. at Y 30-31. Bracciale
further states vacancies existed in the Water Departnent and in
other City departnents that Bracciale could have filled
consistent with his physical limtations. |d. at | 32.

Bracciale initially filed for conpensation benefits with the
City. On February 7, 1996, Bracciale withdrew his application

for Gty benefits in order to file a claimfor workers’
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conpensati on benefits under the Pennsylvania Wrkers’
Conpensation Act. [d. at 1Y 33-34. The Gty term nated
Bracciale’s enpl oynent on February 8, 1996. [d. at 35.
Bracciale clains the City would not have term nated himhad it
reinstated himto a light duty position in Cctober, 1995.

The City filed the present notion to dismss for failure to
state a claimupon which relief can be granted. See Fed. R Cv.
P. 12(b)(6).

Dl SCUSSI ON

St andard of Revi ew

In considering a notion to dism ss under Rule 12(b)(6), the
court "nmust take all the well pleaded allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of
the pleadings, the plaintiff may be entitled to relief."” Colburn
v. Upper Darby Township, 838 F.2d 663, 665-66 (3d Cr. 1988)

(citations omtted), cert. denied, 489 U S. 1065 (1989); see

Rocks v. Gty of Phil adel phia, 868 F.2d 644, 645 (3d Cr. 1989).

The court nust decide whether "relief could be granted on any set

of facts which could be proved.” Randomyv. Mrrazzo, 848 F. 2d

398, 401 (3d Cir. 1988). A notion to dismss nmay be granted only
if the court finds the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief. See

Conley v. G bson, 335 U S. 41, 45-46 (1957).

. Rehabilitati on Act



The Rehabilitation Act of 1973, 29 U.S.C. § 701, et seq.,
[the “Rehabilitation Act”] was intended to help states devel op
and i npl enent vocational rehabilitation services for disabled
i ndividuals. The Rehabilitation Act was anended to provide
conpr ehensi ve protection for disabled persons subjected to
discrimnatory treatnent. See 29 U S.C. § 701.

Section 501 of the Rehabilitation Act, 29 U.S.C. § 791,
requi res federal agencies to adopt affirmative action plans to
i ncrease their enploynent of disabled individuals. Section 501
did not establish a private right of action, but Congress,
enacting 8 505(a)(1l), added a private cause of action in 1978.
See 29 U.S.C. 8§ 794a(a)(1). Section 505(a)(1) provides the
“renmedi es, procedures, and rights set forth in [Title VII] of the
Cvil Rghts Act of 1964 ... shall be available, with respect to
any conpl ai nt under section 791 of this title, to any enpl oyee or
applicant for enploynent aggrieved by the final disposition of
such conplaint, or by failure to take final action on such
conplaint.” Id.

Section 504 of the Rehabilitation Act, 29 U S. C. 8§ 794,

st at es:

No otherwi se qualified individual with a disability in
the United States, as defined in section 706(8)3 of

3 Section 706(8) defines “individual with a disability” as
“any individual who (i) has a physical or nental inpairnment which
for such individual constitutes or results in a substanti al
i npedi ment to enploynent and (ii) can benefit in terms of an
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this title, shall, solely by reason of her or his

di sability, be excluded fromthe participation in, be

deni ed the benefits of, or be subjected to

di scrim nation under any programor activity receiving

Federal financial assistance or under any program or

activity conducted by any Executive agency or by the

United States Postal Service.

Oiginally, 8 504 covered only prograns receiving federal funds,
but in 1978, when Congress enacted § 505, it anended 8 504 by
addi ng federal agencies and the Postal Service to the list of
covered activities.* See 29 U S.C. § 794.

Section 505(a)(2) of the Rehabilitation Act provides a
private renmedy for violations of 8§ 504. See 29 U.S.C. 8§
794a(a)(2). Section 505(a)(2) provides the “renedies,
procedures, and rights set forth in Title VI of the Cvil Rights
Act of 1964 shall be available to any person aggrieved by any act
or failure to act by any recipient of Federal assistance or
Federal provider of such assistance under section 794 of this

title.” 1d. Awplaintiff claimng a violation of 8 504 can seek

relief under 8 505(a)(2) in accordance wth the procedures

enpl oynent out cone from vocational rehabilitation services
provi ded pursuant to subchapter I, Ill, VI, or VII of this
chapter.” 29 U S.C. § 706(8).

4 “The anmendnments to section 504 were sinply the House's
answer to the sane problemthat the Senate saw fit to resolve by
strengt heni ng section 501 [by addi ng section 505]. The joint
House- Senat e conference conmttee could have chosen to elimnate
the partial overlap between the two provisions, but instead the
conference committee, and subsequently Congress as a whol e, chose
to pass both provisions, despite the overlap.” Prewitt v. United
States Postal Serv., 662 F.2d 292, 304 (5th Cr. 1981).
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established under Title VI of the Cvil R ghts Act of 1964
[“Title VI”], but a plaintiff claimng a violation of § 501 nust
seek relief under § 505(a)(1l) in accordance with the procedures
of Title VIl of the CGvil R ghts Act of 1964 [“Title VII"].

The | anguage of Rehabilitation Act 8 504 prohibiting
discrimnation in the terns of “any programor activity”
recei ving federal funds covers enploynent discrimnation. The

Suprene Court held in Consolidated Rail Corp. v. Darrone, 465

U S 624 (1984), that 8 504 prohibits enpl oynent discrimnation,
regardl ess of whether the federal assistance is directed toward
the provision of enploynent. See id. at 631.

Congr essi onal anendnment of § 504 has created an anomal ous
enforcenent schene. A federal agency enpl oyee who has been
di scrim nat ed agai nst based on disability mght claima violation
under 8§ 501, specifically directed at federal agencies, or under
8§ 504, applicable to federal agencies after the 1978 anendnents
to the Rehabilitation Act. See 29 U S.C. 88 791, 794. The
significance of the overlap is that a plaintiff suing under 88§
501 and 505(a)(1), with Title VII renedies, nust exhaust al
adm ni strative avenues before filing suit in court, see, e.q.

Brown v. General Servs. Admn., 425 U. S. 820, 829 (1976), but no

adm ni strative exhaustion is required under Title VI. See Cheney

State Coll. Faculty v. Hufstedler, 703 F.2d 732, 737 (3d Gr.

1983); Chowdhury v. Reading Hosp. & Med. Ctr., 677 F.2d 317, 321




(3d Gr. 1982), cert. denied, 463 U S. 1229 (1983); NAACP v.

Medical &r., Inc., 599 F.2d 1247, 1250 n. 10 (3d G r. 1979).

In Spence v. Straw, 54 F.3d 196 (3d Cr. 1995), the

plaintiff, an enployee of the Departnent of Defense, filed suit
under 8 504 of the Rehabilitation Act. The plaintiff based his
claimon 8 504 rather than 8 501 in order to avoid the Title VI
exhaustion requirenents of § 505(a)(1). See 29 U.S.C. §
794a(a)(1).

The Court of Appeals, noting the “incongruent enforcenent
schenme” established by 88 501 and 504, held federal enployees
filing suit under 8§ 504 nust conply with the exhaustion
requirenents of Title VIl as they would for a claimunder 8§ 501.
Id. at 199, 201. The court stated “‘it would nake no sense for
Congress to provide (and in the very sanme section-- 505(a))
different sets of renedies, having different exhaustion
requi renents, for the sanme wong commtted by the sane

enployer.’” |1d. at 201 (quoting McGQuiness v. United States

Postal Serv., 744 F.2d 1318, 1321 (7th Cr. 1984)). The court

found no indication Congress intended to allow federal enployees
to circunvent adm nistrative exhaustion required under 8§

505(a)(1). Seeid.®

> All other courts of appeals that have addressed the issue
of federal enployees suing for violation of § 504 of the
Rehabilitation Act have concl uded such enpl oyees either cannot
raise a claimunder 8 504 at all or nust first exhaust
adm nistrative renmedies as required for 8 501 clainms under 8§
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The Court of Appeals revisited the Rehabilitation Act in

Jereny H v. Muunt Lebanon Sch. Dist., 95 F.3d 272 (3d Gr.

1996). The plaintiff, alleging the school district failed to
accommodate his disability in the classroomsetting, raised his
claimunder 8 504. See id. at 275. The Court of Appeals allowed
the claimto proceed w thout exhaustion because Spence was

prem sed on the Rehabilitation Act’s “incongruent enforcenent
schene.” |1d. at 281. In Spence, the plaintiff was trying “to

circunvent the exhaustion requirenment applicable to section 501

t hrough the sinple expedient of suing under section 504.” |d.
“Section 504 ... incorporates by reference the renedies,
procedures and rights of Title VI ... and therefore is not
ordinarily subject to an exhaustion requirenent.” 1d. at 282
n.17.

The City argues Jereny H only allowed the plaintiff to
proceed wi t hout exhaustion because he was not all egi ng enpl oynent
discrimnation. The Gty asserts the Court of Appeals intended
in Spence to require exhaustion of all enploynent clains, even

t hose by non-federal enployees.

505(a)(1). See Doe v. Garrett, 903 F.2d 1455, 1461 (11th Cr.
1990), cert. denied, 499 U S. 904 (1991); Johnston v. Horne, 875
F.2d 1415, 1421 n.5 (9th G r. 1989); Johnson v. United States
Postal Serv., 861 F.2d 1475, 1478 (10th GCr.), cert. denied, 493
U S 811 (1989); Mirrgan v. United States Postal Serv., 798 F.2d
1162, 1164 (8th G r. 1986), cert. denied, 480 U S. 948 (1987);
Boyd v. United States Postal Serv., 752 F.2d 410, 413 (9th Cir.
1985); M Guiness, 744 F.2d at 1322; Prewitt, 662 F.2d at 303.
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The Court of Appeals based its Spence decision on the
hol di ngs of the other courts of appeals. The other courts that
have required exhaustion of clainms by federal enployees have
based their decisions on two nmain considerations. First, the
sole renedy for federal enployees subjected to discrimnation on
the basis of race, color, religion, sex or national origin lies
in Title VII. See Brown, 425 U. S. at 829. The courts of appeals
have found it inplausible “Congress would have wanted us to
interpret the [Rehabilitation] Act as allow ng the handi capped- -
al one anong federal enployees or job applicants conpl ai ning of
discrimnation-- to bypass the adm nistrative renedies of Title
VIl.” MQ@iness, 744 F.2d at 1322.

Title VII does not preenpt other federal renedies for

private enpl oyees. See Johnson v. Railway Express Agency, 421

U S. 454, 459 (1975). The legislative history of Title VI
““mani fests a congressional intent to allow an individual to
pursue i ndependently his rights under both Title VII and ot her
applicable state and federal statutes.’” 1d. (quoting Al exander

v. Gardner-Denver Co., 415 U S. 36, 48 (1974)). Private

enpl oyees are not limted to Title VII renedies in the context of
di scrim nation based on race, color, religion, sex or national

origin, so there is no incongruity in allow ng disabled enpl oyees
to escape Title VII's exhaustion requirenment in a Rehabilitation

Act claim
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In the case of federal enployees there is a need to give
effect to both 88 501 and 504 of the Rehabilitation Act. See 29
US C 88 791, 794. “Wen there are two acts upon the sane
subject, the rule is to give effect to both if possible.” United

States v. Borden Co., 308 U S. 188, 198 (1939). |If federal

enpl oyees were all owed to bypass exhaustion as required under 8§
505(a) (1) sinply by raising their claimas a violation of § 504
instead of 8§ 501, the renedy conferred under 88 501 and
505(a) (1), and the requirenent for exhaustion, would be

evi scer at ed. See Prewitt, 662 F.2d at 304; see also Mackay v.

United States Postal Serv., 607 F. Supp. 271, 277-78 (E. D. Pa.

1985) (Shapiro, J.).

This concern for statutory integrity does not apply to non-
federal enployees. Enployees of prograns that receive federal
funds only have one renedy under the Rehabilitation Act: they
are protected fromdiscrimnation by 8§ 504 and they have a renedy
under 8§ 505(a)(2) according to the procedures of Title VI. See
29 U . S. C. 88 794; 794a(a)(2). Non-federal enployees have no
remedy under 88 501 and 505(a)(1). See 29 U.S.C. 88 791,
794a(a)(1). Because non-federal enployees can only base
Rehabilitation Act clainms on 88 504 and 505(a)(2), they are not
underm ni ng the exhaustion requirenent of 88 501 and 505(a)(1).

The Suprenme Court’s decision in Cannon v. University of

Chi cago, 441 U.S. 677 (1979), supports not requiring exhaustion
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for enpl oyees claimng violation of 8 504 by prograns receiVing
federal funds. |In Cannon, the Court found a private right of
action under Title | X of the Education Amendnments of 1972, 20
US C 8 1681, et seq. [hereinafter “Title I X"]. The regul ations
inplenmenting Title | X adopted the enforcenent procedures of Title
VI. See 45 CF.R 8 86.71. Likewi se, 8 504 of the
Rehabilitation Act refers to Title VI procedures. See 29 U S. C
§ 794a(a)(2).

The Cannon Court hel d exhaustion was unnecessary to assert a
Title I X cl aimbecause the adm ni strative procedures provided

i nadequate relief to individual conplainants. See Cannon, 441

U S at 706-08 n.41. Exhaustion is equally inappropriate for a
cause of action under § 504. See Boyd, 752 F.2d at 413; Kling v.

County of L.A., 633 F.2d 876, 879 (9th G r. 1980); Canenisch v.

University of Texas, 616 F.2d 127, 131 (5th Cr. 1980), vacated

on other grounds, 451 U. S. 390 (1981).

The purpose of Title VI procedures is to give the funding
agency a chance to obtain voluntary conpliance with the statute’s
provi sions by the funded program The statute authorizes the
agency to termnate all federal funding if the programw || not
conply. Conplete de-funding of a federally-supported program
woul d not hel p a disabl ed individual obtain enpl oynent.
Exhaustion of the Title VI adm nistrative procedures would serve

no purpose. “Little can be gained by conpelling individual
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plaintiffs to engage in adm nistrative procedures when the
exi sting admnistrative renmedi es cannot provide the relief they
seek and when the agency responsible for inplenenting those
remedies has tinme and again insisted that its |lack of appropriate
powers and resources render it incapable of properly review ng
such clainms under either Title VI, Title I X, or section 504.”
Chowdhury, 677 F.2d at 323 n. 16.

Most ot her federal courts that have addressed the issue have
concl uded no exhaustion is necessary by private enpl oyees to

pursue a claimunder 88 504 and 505(a)(2). See Tuck v. HCA

Health Servs., 7 F.3d 465, 470-71 (6th Cr. 1993); Smth v.

Barton, 914 F.2d 1330, 1338 (9th Cr. 1990), cert. denied, 501

U S 1217 (1991); Mener v. Mssouri, 673 F.2d 969, 978 (8th

Cr.), cert. denied, 459 U S. 909 (1982); Pushkin v. Regents of

Univ. of Colo., 658 F.2d 1372, 1380-82 (10th Cr. 1981); Davoll

v. Webb, 943 F. Supp. 1289, 1297 (D. Colo. 1996); Dertz v. Cty

of Chicago, 912 F. Supp. 319, 324 (N.D. Ill. 1995); Gorsline v.

Kansas, 1994 W. 129981, at *2 (D. Kan. Mar. 4, 1994); Finlay v.

G acobbe, 827 F. Supp. 215, 219 n.3 (S.D.N. Y. 1993); Peterson v.

Univ. of Wsc. Bd. of Regents, 818 F. Supp. 1276, 1278-79 (WD

Wsc. 1993).
The concerns expressed by the Court of Appeals in Spence and
Jereny H. over the “incongruent enforcenent schene” and

“circumvention” of the exhaustion requirenment of 8§ 505(a)(1l) are
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not present in the case of private enployees. See Jereny H., 95
F.3d at 281; Spence, 54 F.3d at 199. The City's notion to
dism ss Bracciale' s Rehabilitation Act claimfor failure to
exhaust adm nistrative renedies will be denied.
I11. Arericans with Disabilities Act

Title | of the Arericans with Disabilities Act (“ADA"), 42
US C 8§ 12101, et seq. [“Title 1”], provides that “[n]o covered
entity® shall discrimnate against a qualified individual in
regard to job application procedures, the hiring, advancenent, or
di scharge of enpl oyees, enpl oyee conpensation, job training, and
other terns, conditions, and privileges of enploynent.” 42
US C 8§ 12112(a). Title I incorporates the procedures of Title
VII. See 42 U S.C § 12117(a). A plaintiff alleging a violation
of Title |I nust exhaust adm nistrative renedi es avail abl e through
t he Equal Enpl oynent Opportunity Conm ssion (“EECC’) before
filing a court action. See 42 U . S.C. 88 2000e-5(e), (f)(1).

Al t hough Bracciale could have filed a charge of enpl oynent
discrimnation against the Gty with the EEOC under Title I, he
brought suit against the City under Title Il of the ADA, 42

US C 8§ 12131, et seq. [“Title II”]. Title Il provides that “no

6 A “covered entity” is defined as “an enpl oyer, enpl oynent
agency, |abor organization, or joint |abor-mnagenent comrittee.”
42 U . S.C. 8§ 12111(2). An “enployer” is defined as “a person
engaged in an industry affecting commerce who has 15 or nore
enpl oyees for each working day in each of 20 or nore cal endar
weeks in the current or preceding cal endar year, and any agent of
such person.” 42 U S.C. § 12111(5).
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qualified individual with a disability’ shall, by reason of such
di sability, be excluded fromparticipation in or be denied the
benefits of the services, progranms, or activities of a public
entity,® or be subjected to discrimnation by any such entity.”
42 U. S.C. § 12132.

Title Il does not define the terns “services, prograns, Or
activities of a public entity.” Title Il gives the Attorney
Ceneral authority to pronul gate regul ati ons inplenenting the
statute. See 42 U S. C. 88 12134, 12206. The Departnent of
Justice (“DQAJ”) has issued regulations. “No qualified individual
wth a disability shall, on the basis of disability, be subjected
to discrimnation in enploynent under any service, program or
activity conducted by a public entity.” 28 CF.R 8 35.140(a).
“These regul ations were expressly authorized by Congress,
and, in view of Congress' delegation, the DQJ's regul ati ons

shoul d be accorded "controlling weight unless [they are]

"“Qualified individual with a disability” is defined as “an
individual with a disability who, with or without reasonable
nodi fications to rules, policies, or practices, the renoval of
architectural, communication, or transportation barriers, or the
provi sion of auxiliary aids and services, neets the essenti al
eligibility requirenents for the receipt of services or the
participation in prograns or activities provided by a public
entity.” 42 U S.C. § 12131(2).

8 A“public entity” is “any State or |ocal governnent,” “any
depart ment, agency, special purpose district, or other
instrunentality of a State or States or |ocal governnent,” or
“the National Railroad Passenger Corporation, and any comruter
authority (as defined in section 502(8) of Title 45).” 42 U S.C
§ 12131(1).
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“arbitrary, capricious, or manifestly contrary to the statute."'"

Yeskey v. Pennsyl vania Dept. of Corrections, 118 F.3d 168, 170-71

(3d Cir. 1997) (quoting Babbitt v. Sweet Hone Chapter of

Communities for a Geat Oregon, 115 S. C. 2407, 2418 (1995)),

cert. filed, Cct. 8, 1997; see Helen L. v. DiDario, 46 F.3d 325,

331-32 (3d Cr.) (citing Blumv. Bacon, 457 U S. 132, 141

(1982)), cert. denied, 116 S. C. 64 (1995). “The sane is true

of the preanble or commentary acconpanyi ng the regul ati ons since
both are part of the DQJ's official interpretation of the
| egislation.” Yeskey, 118 F.3d at 170-71 (citing Thomas

Jefferson Univ. v. Shalala, 512 U S. 504, 510-12, (1994)).

Title Il covers enploynent discrimnation by a public

entity. See Wagner v. Texas A & MUniv., 939 F. Supp. 1297,

1309-10 (S.D. Tex. 1996); Bruton v. SEPTA, No. 94-3111, 1994 W

470277, at *2 (E.D. Pa. Aug. 19, 1994); Ethridge v. Al abama, 847

F. Supp. 903, 906 (MD. Ala. 1993); Peterson, 818 F. Supp. at
1278.

Unlike Title |, adopting the procedures of Title VII, Title
|1 adopts the renedi es and procedures of 8§ 505 of the
Rehabilitation Act. See 42 U S. C. 8§ 12133. The Gty clains
Bracci al e shoul d have conplied with the exhaustion requirenents
of Title | regardless of whether he based his enpl oynent
discrimnation claimon Title | or Title |Il. See Def.’s Mem

Supp. Mot. Dismiss at 4 n.1
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Section 505 of the Rehabilitation Act requires federal
enpl oyees to pursue the exhaustion requirenments of Title VII, see
29 U S.C 8 794a(a)(1l), but allows non-federal enployees to rely
on the renedies of Title VI. See 29 U S.C. 8§ 794a(a)(2); Jereny
H, 95 F. 3d at 282 n.17 (procedures and rights of Title VI apply
to claimunder Title Il of the ADA). Title Il is to be
interpreted consistently with 8 504 of the Rehabilitation Act,

see Yeskey, 118 F.3d at 170; no adm ni strative exhaustion is

requi red for non-federal enployees.

The DQJ regul ations pronul gated under Title Il state “[a]t
any tinme, the conplainant may file a private suit pursuant to
section 203 [Title Il] of the [ADA].” 28 CF.R 8 35.172. The
DQ)'s comments in the Federal Register regarding 8§ 35.172 state
Title I1l:

requi res the Departnent of Justice to establish

adm ni strative procedures for resolution of conplaints,

but does not require conpl ainants to exhaust these

adm nistrative renedies. The Conmttee Reports nake

clear that Congress intended to provide a private right

of action with the full panoply of renedies for

i ndi vidual victins of discrimnation. Because the Act

does not require exhaustion of admnistrative renedies,

the conplainant may elect to proceed with a private
suit at any tine.

56 Fed. Reg. 35,694, 35,714 (1991).
Al nost all courts addressing whether a Title Il plaintiff
needs to exhaust adm nistrative remedi es have concl uded no

exhaustion is necessary. See Wnfrey v. Gty of Chicago, 957 F

Supp. 1014, 1022 (N.D. Ill. 1997); Dominguez v. Gty of Counci
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Bluffs, No. 96-90050, 1997 W. 484647, at *5 (S.D. lowa Aug. 13,

1997); Davoll, 943 F. Supp. at 1297; Benedumyv. Franklin Tp.

Recycling Center, No. 95-1343, 1996 W. 679402, at *5 (WD. Pa.

Sept. 12, 1996); Silk, 1996 W. 312074, at *11;, Wagner, 939 F.

Supp. at 1310; Roe v. County Conmin of Mnongalia County, 926 F.

Supp. 74, 77 (N.D.W Va. 1996); Dertz, 912 F. Supp. at 324;

Lundstedt v. Gty of Mam , No. 93-1402, 1995 W. 852443, at *17

(S.D. Fla. Cct. 11, 1995); Doe v. County of M| waukee, 871 F.

Supp. 1072, 1076 (E.D. Ws. 1995); Tyler v. Gty of Manhattan,

857 F. Supp. 800, 812 (D. Kan. 1994); Gorsline v. Kansas, No. 93-

4254, 1994 W 129981, at *2 (D. Kan. Mar. 4, 1994); Bechtle v.

East Penn Sch. Dist., No. 93-4898, 1994 W. 3396 (E.D. Pa. Jan. 4,

1994); Etheridge, 847 F. Supp. at 907; Noland v. \Weatley, 835

F. Supp. 476, 483 (N.D. Ind. 1993); Finlay, 827 F. Supp. at 219
n.3; Peterson, 818 F. Supp. at 1279-80; Bell, 1993 W. 398612 at
*4.

Congress has not nmandat ed exhaustion under Title Il. The
Cty's notion to dismss Bracciale’'s claimunder Title Il of the
ADA wi Il be deni ed.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL BRACCI ALE . CaVIL ACTION
V. :
CI TY of PHI LADELPHI A . NO 97-2464
ORDER

AND NOW this 28th day of QOctober, 1997, upon consideration
of defendant City of Philadelphia s notion to dismss plaintiff
M chael Bracciale’'s Conplaint, plaintiff’s response thereto,
after oral argunment on the matter, and in accordance with the
attached Menorandum it is hereby ORDERED that:

Def endant City of Philadelphia s notion to dismss plaintiff
M chael Bracciale s Conplaint is DEN ED.

Norma L. Shapiro, J.



